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Mining and Petroleum (Onshore) Regulation Amendments - Commencement of reforms

Introduction

The NSW Government supports the State’s resources industry and the benefits it delivers to the
NSW community. The Department of Regional NSW’s (DRNSW) Mining, Exploration and Geoscience
group (MEG) is progressing legislative reforms which support the responsible development of the
State’s mineral resources and will position NSW as Australia’s preferred destination for exploration
and mining investment.

The Mining and Petroleum Legislation Amendment Act 2022 (the Amendment Act) was passed by
both houses of Parliament on 17 May 2022 and received assent on 6 June. The provisions of the
Amendment Act make amendments to the Mining Act 1992 (the Mining Act) and the Petroleum
(Onshore ) Act 1991.

The provisions of the Amendment Act are being commenced by proclamation, allowing
commencement to be delayed until regulations and administrative arrangements are in place to
allow for the relevant sections of the Amendment Act to operate. This staged approach ensures
effective implementation of the reforms. A first stage of reforms commenced operating on 21
October 2022.

Public consultation on proposals for a second stage of reforms in support of the Amendment Act
was conducted over a four-week period concluding on 19 October 2022. Submissions were invited on
drafts of the Mining Amendment Regulation 2022 and the Petroleum (Onshore) Amendment
Regulation 2022 (the amending Regulations). The submissions were analysed and some of the
recommendations made were incorporated into the Mining Amendment Regulation.

On 14 December 2022 the Governor approved the commencement of the second tranche of
Amendment Act provisions. The accompanying amending Regulations were also made and an order
was issued declaring the establishment of a Mineral Allocation Area (MAA) for hydrogen and non-
metals.

A summary of the consultation feedback and the Department’s response has been published on the
MEG website.

The proclamation listing the sections of the Amendment Act being commenced and the amending
Regulations can be accessed on the NSW Legislation web site.

Purpose of this document

The purpose of this document is to provide a summary of the regulatory amendments commencing
with this second stage of reforms. The intention is to assist stakeholders to familiarise themselves
with the provisions of the amending Regulations which will, for the most part, commence operating
on1March 2023.

The contents of this document do not constitute legal advice and is not intended to be a substitute
for legal advice. It should not be relied upon as such. You should seek legal advice or other
professional advice in relation to any matters this document raises for you or your organisation.
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1. Summary of the reforms commencing

The reforms commencing from 1 March 2023 will enable faster and more efficient decision-making,
streamline and modernise regulatory processes, improve clarity, enhance compliance, and allow for
hydrogen and nonmetals to be regulated under the Mining Act 1992 (Mining Act), as well as other
miscellaneous amendments.

The reforms commence a range of provisions in the Mining and Petroleum Legislation Amendment
Act 2022 and the accompanying amending Regulations. Specifically, the amendments will —

e provide the ability to prescribe more detailed information requirements for applications,
timeframes for lodgement of documents and methods of publishing notices required under the
Mining Act 1992 within the regulations

e enable incomplete applications that lack certain information or the payment of associated fees
to be refused

e require a decision-maker to renew exploration licences only over land that is genuinely required
to support the licence holder’s proposed work program

e provide further procedures for how title devolution applications may be made and considered

o provide further processes for objecting to the grant of mining titles over areas that may be
claimed to be agricultural land

e confirm requirements for the provision and assessment of security deposits

e move methods for the calculation of certain fees and levies applied under the Mining Act to the
regulations

o establish the Coal Authorities Allocations Fund, to fund the acquisition, analysis and assessment
of data related to the State’s coal resources and coal administration

o enable declarations that a person is not a “fit and proper person” to hold a mining title to be
made at any time, and to further enable actions to be taken against a person so declared

¢ enable amendments to applications
e update provisions for the service of documents.

In addition to regulatory amendments required to support the Amendment Act, the Mining
Amendment Regulation 2022 contains several other amendments which introduce regulatory
reforms. These include:

e prescribing hydrogen and other non-metals (being helium, neon, argon, krypton, xenon, and
radon) under the Mining Regulation to regulate exploration and mining for these minerals under
the Mining Act

¢ amendments to definitions under Schedule 8A to confirm the application of the rehabilitation
conditions under the Schedule to ancillary mining activities carried out in conjunction with a
mining lease

o references to Map Grid of Australia MGA94 replaced by Map Grid of Australia MGA2020

o amendments to improve clarity and support better decision making, including updating the
definition of landholder, clarifying the use of handheld tools in fossicking, streamlining the
information required on renewal of authorities and on transfer of authorities, prescribing
additional information to be provided with application for authorisations, clarifying that
rehabilitation is an activity to which section 81 of the Mining Act applies, removing the ability to
aggregate mining leases for the purpose of enabling the labour and expenditure conditions to be
aggregated, amending the periods within which extension of time to submit reports must be
made and clarifying the calculation of the annual rental fee area.
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The Mining Amendment Regulation 2022 also contains amendments relating to the partial
cancellation of authorities ancillary to an amendment to the Mining Act being passed in the Statute
Law (Miscellaneous Provisions) Act (No 2) 2022.

Associated with the amendment to establish a new group of minerals for hydrogen and other
nonmetals, a Mineral Allocation Area has been declared over the whole of NSW for these minerals.

An amendment to the Petroleum (Onshore) Regulation 2016 under the separate Petroleum (Onshore)
Amendment Regulation 2022 defines the ‘well-head’ of petroleum, which may be used in the
calculation of royalties under the Petroleum (Onshore) Act 1991 and its Regulation.

Commencement dates for the reforms

Most of the provisions in the amending Regulations will commence on 1 March 2023, with three
provisions commencing on other dates, as follows:

o partial cancellations of authorities to identify the land sought to be retained will commence on
13 January 2023 in conjunction with associated amendments of the Statute Law (Miscellaneous
Provisions) Act (No 2) 2022, noted above

o future fee and levy adjustment consultation processes will commence on 1 May 2023 alongside
the Amending Act’s Schedule 1[120]

o the use of the Map Grid of Australia 2020 standard with certain applications under the Mining
Act will commence on 1 March 2024.
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2. Regulatory amendments arising from the
Amendment Act —Mining Regulation

The Mining Act currently contains a large number of prescriptive requirements for giving
applications, notices, objections, requests, withdrawals or other documents, which makes it hard to
respond to changing circumstances and make improvements to these statutory requirements. There
are also some redundant or duplicative requirements within the legislation, which has the potential
to create confusion.

The reforms introduced by the Amendment Act and the Mining Amendment Regulation 2022
(Amendment Regulation) allow the Secretary or regulations to set the information requirements,
manner and form of lodgement for a variety of these processes that were previously detailed in the
Act.

Furthermore, the Amendment Regulation provides additional provisions to give effect to the
declaration procedures for persons deemed not fit and proper, and the relinquishment of land upon
renewal of an exploration licence, both of which were introduced under the Amendment Act.

Amendments of a housekeeping nature have also been made including fixing minor errors in
drafting and terminology, ensuring consistency in terminology and improving language and
grammar.

2.1 Application requirements

Following changes made by the Amendment Act, the Mining Act now provides that applications or
tenders for certain authorisations must be accompanied by the information that is specified in the
regulations. The Amendment Regulation prescribes the requirements as follows —

o theinformation required to accompany various applications, tenders and work programs
required under the Act —see clauses 14, 15A, 21, 25, 33, 35, 42 and 45, and amendments to
clauses 18, 23, 28 and 50

o the timeframes within which essential components of these applications must be provided or the
application may otherwise be rejected — see clauses 26A and 94AA

o the periods within which certain applications for renewal of authorities must be lodged with the
Department —see clauses 32B and 44A,

o theinformation that a decision-maker must provide in a notice of renewal of authority — see
clause 32D

e providing that applications for devolution of rights and agricultural land objections must be in
writing, with the Amendment Regulation further setting out the way in which agricultural land
objections must be submitted — see clauses 89M and 90A.

2.2. Fees and levies

The Mining Act requires an authorisation holder to pay fees and levies associated with being a
holder of a mining authorisation. This includes rental fees and administrative levies that are applied
during the period of the authorisation.

For these purposes, the Amendment Regulation provides the following —

o the calculation methods for administrative levies and late payment fees, which retains the
Mining Act’s current processes under section 292K, 292L and 292M for calculating these fees
and levies —see clauses 79A, 86 and 86C
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o the payment date for annual rental fees and annual administrative levies in circumstances where
the date has not been otherwise specified by the Secretary in a written notice — see clauses 85A
and 86B

o clarification of the existing provisions of the Mining Regulation’s clauses 85 and 86, which apply
annual rental fees and annual administrative levies for authorisations that, by virtue of section
117 of the Mining Act, continue to have effect while the renewal application for the authorisation
is being assessed — see clauses 85 and 86A.

2.3. Declarations about persons not fit and proper

The Amendment Act introduced Part 18, Division 2 to the Mining Act, which enables a decision-
maker to make a determination, at any time, that a person is not a fit and proper person for an
authorisation for which the person is the holder, applicant or proposed transferee.

To give further effect to Part 18, Division 2 of the Act, the Amendment Regulation provides —

e matters which a decision-maker may take into account in determining whether a person is a fit
and proper person for authorisations under the Act (these remain largely the same as currently
in section 380A(2) of the Mining Act) —see clause 89E

o further orders that may be made inrelation to a person being deemed to not be a fit and proper
person, including where the personis a joint holder of an authorisation or joint applicant —see
clause 89E and Part 9B, Division 2.

2.4. Method of publishing notices

The Amendment Act enables the publication requirements for giving notice of various applications,
tenders and proposed regulatory reforms to be further prescribed in the Mining Regulation. For that
purpose, the Amendment Regulation prescribes the publication requirements for notice of the
following —

e proposed applications for exploration licences, assessment leases and mining leases, invitations
to tender for exploration licences and assessment leases, and compensation assessments under
Part 13, Division 3 of the Act —see clause 89K

o the Secretary’s registration of access management plans for small-scale titles —see clause 89L

o the Department’s proposals for certain regulatory reform of fees and levies and conditions
imposed by regulation —see clauses 32A and 79B.

2.5. Security deposits

Under Part 12A of the Mining Act, a decision-maker may impose a condition on an authorisation
requiring the authorisation holder to provide the Department with a security deposit to secure
funding of the holder’s obligations under the authorisation.

The amount of the security deposit is known as the assessed deposit — the amount assessed by the
Secretary for the authorisation or authorisations concerned under (section 261BC of the Act) — or, if
there is no assessed deposit, the minimum deposit for an authorisation as defined by section 261BF
of the Act.

The Amendment Regulation provides the following for how security deposits will be dealt with —

o forassessed deposits for ‘group security deposits’ provided and maintained in respect of more
than one authorisation, the minimum amount which may be set as that assessed deposit —see
clause 92A
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o therequirements for an authorisation holder’s application which seeks Ministerial review of the
Secretary’s assessment of a security deposit amount — see clause 92B

¢ matters which may be included as part of a security deposit condition on an authorisation, which
retains the matters that are currently listed in the Mining Act’s section 261C(1) and (2) for this
purpose — see clause 93A.

2.6. Penalty notices

The Mining Act’s section 378K provides for the ability to issue a person suspected of committing an
offence under the Act or Mining Regulation with a penalty notice. Schedule 10 of the Mining
Regulation currently prescribes the offences which may be dealt with by the issuing of penalty
notices, along with the amount of penalty payable for the offence if dealt with in this way.

The Amendment Regulation introduces additions to Schedule 10 to provide the ability to deal with
the Amendment Act’s new offences under sections 140 and 394(5) by way of penalty notice.
Furthermore, these amendments provide that penalty notices will be able to be issued for the
commission of existing offences under sections 6, 246R, 248B(1) and 378D(2) of the Act.

2.7. Further amendments giving effect to the Amendment Act

The Amendment Regulation also makes the following additional amendments to give further effect
to the terms of the Amendment Act —

o for the purposes of the Amendment Act’s section 114A(3), the matters to which a decision-maker
may have regard to when deciding whether an area of land is genuinely required to support a
proposed work program accompanying a renewal application for an exploration licence —see
clause 32C

o for the purposes of the Amendment Act’s Schedule 1A, clause 3A, the participation charge
required to accompany a competitive selection application —see clause 94B

o for the purposes of the Amendment Act’s section 383(1)(g), the ability to serve notices under the
Mining Act on a deregistered company by serving the notice on the Australian Securities and
Investments Commission (ASIC) — see clause 99A

e a2-year transition period whereby the previous ‘immediate vicinity’ standard will continue to
apply to offences under the Mining Act’s sections 6(2) and (4) to those lawfully carrying out
designated ancillary mining activities at that time, following the Amendment Act’s change to
this standard from ‘immediate vicinity’ to ‘vicinity’—see clause 101A

e consequential amendments and corrections required to give effect to the changes proposed to
the Mining Regulation further discussed above.

2.8 Changes made following stakeholder feedback on the draft
Amendment Regulation

Several recommendations made by stakeholders who made submissions to the consultation on this
round of reforms have been incorporated into the Amendment Regulation —

Rehabilitation costs estimates not required for authority renewal or transfer
applications — the proposed requirement to supply rehabilitation cost estimates with applications
for renewal of exploration licences, assessment leases or mining leases or a transfer application
has been removed from the Amendment Regulation.
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This amendment arose from feedback that rehabilitation cost estimates and associated securities
are reassessed and updated when new activities are proposed or rehabilitation is being completed,
rather than at the point of renewing authorities.

(Draft clauses 18(1)(c), 23(1)(c), 28(1)(c) and 33(1)(i) have been omitted from the Amendment
Regulation.)

Use of hand-held metal detecting equipment when fossicking — the extent to which the use
of hand-held equipment does not offend the fossicking offences in clause 12 has been clarified.

This amendment arose from feedback that the previous drafting of the amendments to clause 12
could produce the unintended consequence of exempting persons from the offences within that
clause if they are using a hand-held metal detector while carrying out those prohibited actions.

(See Amendment Regulation clause 12(2A).)

Timeframes for lodgement of renewal applications —extending the time within which an
application for renewal of a mining lease for 1year or less, and exploration licences and assessment
leases, must be lodged with the Secretary, being an extension from 2 months to 3 months before
the lease ceases to have effect.

This amendment arose from feedback which requested a specific extension to this timeframe for
renewing a mining lease in these circumstances.

(See Amendment Regulation clause 32B(a).)

Matters for deciding whether land is genuinely required for a renewed exploration
licence —in considering whether an area of land is genuinely required to support a proposed work
program for an exploration licence proposed for renewal, the requirement for a decision-maker to
consider “potential environmental impacts on the area of land over which renewal over the licence is
sought” has been removed from the Amendment Regulation.

This amendment arose from feedback which claimed —

e environmental impacts are already assessed and determined during the process for seeking
activity approvals

e theseissues are not connected to whether an area of land is required for an applicant’s
proposed prospecting activities.

(See Amendment Regulation clause 32C.)

Applying for extension of time to lodge reports —extending the time within which an
authorisation holder is able to apply to the Secretary for an extension of time to lodge certain
reports, from within 30 days before the date the report is required to be lodged, to 15 days.

This amendment arose from feedback which noted that the proposed 30-day timeframe was too
short and does not allow for industry members to respond to external and unforeseen issues that
may arise shortly before submitting their reports.

(See Amendment Regulation clause 67(2).)
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3. Regulating hydrogen and nonmetals under the
Mining Act 1992

Advances in renewable technologies and low-carbon fuels have created a surge in demand for
hydrogen and other nonmetals. Naturally occurring hydrogen, and other nonmetals found in
underground reservoirs, is an area of interest for the Department.

The Department has been undertaking a desktop review of natural hydrogen potential in NSW and
has found that there is prospectivity for natural hydrogen in parts of NSW. The hydrogen
investigation program in collaboration with Geoscience Australia will further improve our
understanding of the natural hydrogen potential in NSW.

The Amendment Regulation prescribes hydrogen and other nonmetals (helium, neon, argon, krypton,
xenon, and radon) as minerals under Schedules 1 and 2 of the Mining Regulation. Prescribing these
elements as ‘minerals’ under the Mining Regulation enables the Mining Act 1992 to regulate the
exploration and mining of these substances.

A Mineral Allocation Area for hydrogen and other nonmetals has been declared over the whole of
NSW. Mineral Allocation Areas prevent the grant of authorisations to explore for the respective
minerals without the Minister’s consent and provide control of the release of exploration rights in
these areas. This will allow the NSW Government to better understand the potential opportunities
associated with this emerging industry before exploration occurs.

Meanwhile, the exploration and production of helium that is found in a naturally occurring mixture
with hydrocarbons remains under the governance of the Petroleum (Onshore) Act 1991.

Similarly, Schedule 3, clause 4 of the Amendment Regulation confirms that the activities of holders
of petroleum titles under the Petroleum (Onshore) Act 1991 in respect of exploring for natural
reservoirs and use of beneficial gas recovered under the title, provided for under sections 28A and
28B of that Act, will not be taken to constitute prospecting or mining under the Mining Act 1992. The
Amendment Regulation’s clause 13(4) further confirms that the Mining Act 1992 will not be used to
seek the payment of royalties for publicly-owned minerals recovered as a result of those activities.
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4. Amendment to definitions under standard conditions

of mining leases

Schedule 1B, clause 7(1)(e) of the Mining Act provides that an authorisation granted under the Act
will be subject to any conditions prescribed by the regulations.

For that purpose, the Mining Regulation’s Schedule 8A, Part 2 prescribes further conditions that
apply to a mining lease. These conditions primarily relate to the obligations to rehabilitate land
within the area of the mining lease, with further conditions requiring the preparation of associated
risk assessments, management plans, outcome documents and reports associated with the
rehabilitation of the land.

The Amendment Regulation amends the definitions of activities and mining area in Schedule 8A,
Part 1 of the Mining Regulation to further confirm the application of these rehabilitation conditions
to ancillary mining activities carried out in conjunction with a mining lease.

Firstly, clause 1 of Schedule 8A previously provided that a reference to activities under the mining
lease in the Schedule includes the carrying out of ancillary mining activities under the mining lease.
The Amendment Regulation further verifies that these ancillary mining activities included for the
purposes of the Schedule are those —

e authorised to be carried out under the mining lease on the mining area, and
e which areregulated by a condition imposed under the Mining Act’s Schedule 1B, clause 7B.

Similarly, clause 1 previously provided that a reference to the mining area in the Schedule, for a
mining lease that does not include the surface of land, includes the part of the surface of land on
which the holder of the mining lease is authorised to carry out activities under section 81 of the
Mining Act.

The Amendment Regulation additionally provides that for a mining lease in respect of a mineral or
minerals, a reference in the Schedule to the mining area includes land —

(a) inthe vicinity of the land subject to the mining lease, and
(b) on which an ancillary mining activity is carried out to directly facilitate the mining lease, and

(c) identified as part of the mining area for the purposes of Schedule 8A in a written direction
given to the mining leaseholder from the Secretary.
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5. Miscellaneous amendments to the Mining
Regulation

The Amendment Regulation has also made the following amendments to the Mining Regulation
2016 to improve the administration of the Mining Act and Regulation —

to further prescribe persons who are taken to be landholders in relation to reserved land under
the Dictionary to the Mining Act and for the purposes of the Act —see clause 8

to require the use of Map Grid of Australia 2020 and Geocentric Datum of Australia 2020 when
supplying a standard map with certain applications —see clause 9

to provide that a person may fossick using a hand-held metal detector —see clause 12

to specify activities that are taken not to be prospecting or mining under the Act within
Schedule 3 to the Regulation —see clause 13 and Schedule 3

to provide that applications for partial cancellation of exploration licences, assessment leases or
mining leases must include a map of the land retained under the licence or lease, rather than
identify the area of land over which the title will be cancelled, which will commence in tandem
with minor amendments made to the Mining Act via the Statute Law (Miscellaneous Provisions)
Act (No 2) 2022 — see the amendment to clauses 19, 24 and 29

to provide that a subsurface mining leaseholder may rehabilitate surface disturbance in
accordance with section 81 of the Act —see clause 27,

to enable the holder of an authorisation to apply for an extension for the time within which a
partial relinquishment or final report is required to be lodged — see clause 67

to prescribe the Dams Safety Act 2015 as prescribed legislation for the purposes of sharing
information under the Act — see clause 71

to confirm that annual rental fees are also payable over part units, as is currently the case with
part hectares, square kilometres or square metres —see clause 80

to remove a redundant provision regarding the aggregation of labour and expenditure
conditions, which is no longer required as a result of the general powers to impose conditions
under the Mining Act’s Schedule 1B, Part 3 —the amendment is achieved by omitting draft
clause 30

to correct an incorrect reference in Schedule 9, item 18 of the Mining Regulation, which amends
the reference to Schedule 1B, clause 14(3) to Schedule 1B, clause 14(1).
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6. Regulatory amendments arising from the
Amendment Act — Petroleum Regulation

6.1. Royalties — defining the ‘well-head’ of petroleum

The Petroleum (Onshore) Act 1991 (the Act) provides that petroleum titleholders must pay royalties in
relation to petroleum recovered under their petroleum title at the rate prescribed in the regulations.
The Act further provides that the regulations may prescribe the rate of royalty as a percentage of
the value at the ‘well-head’ of the petroleum.

To provide further clarity for what is regarded as the ‘well-head’ of petroleum, the Amendment Act
omits the Act’s current means of determining the equipment that constitutes a well-head under
section 88. Instead, the Amendment Act enables the ‘well-head’ concept to be further defined in the
regulations.

The Petroleum (Onshore) Amendment Regulation 2022 provides a definition of ‘well-head’ for this
purpose under a new clause 51A of the Petroleum (Onshore) Regulation 2016. This definition
confirms the nature of the equipment and its components that are taken to be the well-head of
petroleum for royalty calculation purposes under the Act.
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Copyright and disclaimer statement

© State of New South Wales through Regional NSW 2022. The information contained in this publication is based on
knowledge and understanding at the time of writing December 2022. However, because of advances in knowledge, users
are reminded of the need to ensure that the information upon which they rely is up to date and to check the currency of the
information with the appropriate officer of the Regional NSW or the user’s independent adviser.
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